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TRUSTEE’S MUST RESOLVE TO DISTRIBUTE 2014 TRUST INCOME BY 30 JUNE 

Amendments made to the tax law in 2011 detailing how trustees can distribute certain income, 

specifically franked distributions and capital gains to beneficiaries, as well as changes in ATO 

guidelines, now require that trustee resolutions are made by 30 June of each year.  

This creates both risks and opportunities for our Trust clients. Risks in that resolutions not 

prepared by 30 June, or prepared without due reference to the Trust Deed, will be ineffective 

triggering either the default beneficiary to be assessed on trust income, or worse still the 

Trustee at 46.5%.  

The opportunities are the ability to review the Trust’s 2014 income year in real time, 

implement tax planning strategies and effectively draft a Trust Resolution that gives you the 

most tax effective outcome. If you require any assistance in drafting your 2014 Trustee 

Resolution please contact us. 

 

2014 TAX PLANNING FOR THE BUDGET DEFICIT LEVY 

With the proposed introduction of the 2% Budget Deficit Levy from 1 July 2014 for individuals 

earning over $180,000 and the increase in the Medicate Levy to 2%, high income earners will 

be facing a top tax rate of 49% on every dollar earned over $180,000 for the next three tax 

years. 

 

For clients who are able to restructure their affairs, they should consider the following: 

 



 

 

1. Bring forward income to June 2014; 

2. Defer deductions to July 2014; 

3. Retain income within corporate structures, rather than take a larger salary; and 

4. Sacrifice wages for fringe benefits given the FBT rate will only increase to 49% from 

1 April 2015. 

 

If you would like to discuss any of these proposals, please contact us. 

 

 

REVERSE CHARGE MECHANISM TO REPLACE GST-FREE GOING CONCERN 

We are currently awaiting draft legislation replacing the GST-free going concern and farmland 

provisions with a reverse charge mechanism.  Once legislated, the proposed changes will have 

a profound impact on the current application of the GST free sale of a going concern 

concession and the GST free farmland concessions. 

Currently the vendor and purchaser of an enterprise as a going concern can treat the 

arrangement as GST-free if certain conditions are met i.e. 

(i) the supply must be for consideration;  

(ii) the recipient is registered or required to be registered; and  

(iii) the agreement must be in writing that the supply is of a going concern.  

Generally, a supply of farm land will be GST-free under s 38-340 if a farming business has 

been carried on there for at least 5 years before the supply, and the recipient intends that a 

farming business will be carried on after the supply.  

The changes will mean that a supply of a going concern or the sale of farm land will now be 

subject to GST, but that the GST will be payable by the recipient of the supply who will be able 

to claim any input tax credit available against that GST.  

Legislation is expected to pass by the end of 2014 and the changes are broadly expected to 

mirror the Discussion Paper released by Treasury back in May 2009.  Based on the Discussion 

Paper, a reverse charge may be implemented as follows:  

• the sale of a going concern or of farm land will be treated as a taxable supply;  

• where the parties agree in writing, the GST payable on a supply can be 'reverse 

charged; such that it is payable by the purchaser (i.e. the recipient of the supply);  

• both the vendor and purchaser must be GST registered;  

• GST will apply at a rate of 10% of the taxable component of any 'reverse charged' 

going concern or farm land sale; and  

• the current adjustment provisions in Division 135 of the GST Act that previously applied 

to the sale of a going concern or farm land will be abolished.  



 

 

There are several points to consider as a result of these proposed changes:  

1. The use of the reverse charge would be voluntary and therefore could only be used 

where both parties agree, otherwise the vendor would need to account for GST in the 

usual manner;  

2. GST clauses will need to be included in business and property sale contracts which 

address the reverse charge mechanism;  

3. the interaction of the 'reverse charge' mechanism and the application of the margin 

scheme may be more complex. If the margin scheme is to be applied to any real 

property component of a sale of a going concern, the GST on that part of the price will 

not be reverse charged and the vendor must pay that GST. This leads to a somewhat 

convoluted outcome whereby the vendor would pay some GST on the sale (to the 

extent that the margin scheme applies) and the purchaser would pay some GST on the 

sale.   

The adverse consequences of such a change may be twofold.  First, the proposal may increase 

stamp duty for purchasers of going concerns.  Secondly, purchasers wishing to on-sell under 

the margin scheme may face greater complexity and increased GST "costs" up-front.  

The Government has stated that the proposed measure will commence when the amending 

legislation is passed and becomes law.  It is possible this may affect contracts made before the 

amending legislation is introduced if settlement happens after the amendments commence.   

We will update you on the developments of this major change in the application of the GST 

free concessions and encourage parties entering into transactions to be aware of the potential 

changes. 

Please contact us if you would like to discuss the above matters further. 

 

 

A TALE OF TWO FISHERMEN: BEWARE OF THE SUPERANNUATION GUARANTEE STING! 

 

It is common in some industries for employers to engage workers as independent contractors 

rather than employees. The law requires that the Superannuation Guarantee is paid on behalf 

of employees, NOT contractors. Where an employer mistakenly treats a worker as a contractor 

(as opposed to an employee), they risk being caught with unpaid Superannuation Guarantee 

obligations as demonstrated in a recent case. 

 

In this case1, the Taxpayer was the operator of commercial fishing vessels and had treated the 

fishing crew members as independent contractors. Having examined the "Share Fishing 

 
1 Re Floorplay Pty Ltd and FCT [2013] AATA 637 



 

 

Contract" between the Taxpayer and the crew members, the Tribunal found that the crew 

members were employees rather than independent contractors as contended by the Taxpayer. 

  

The evidence presented to the Tribunal demonstrated a "complete absence of a business being 

carried on by the crew members". Among other things, the Tribunal found that the Share 

Fishing Contract gave the Taxpayer the sole discretion to determine the duration and 

destination of voyages. The Taxpayer also had the right to determine how the catch was dealt 

with and the crew members’ entitlement. In other words, there was a lack of control or 

independence one would expect in a typical principal and contractor relationship. 

 

As a result, the Taxpayer was ordered to pay the shortfall amounts of the Superannuation 

Guarantee with penalties and interest. 

 

In contrast, another operator of a commercial fishing vessel successfully argued that the 

fishing crew members were independent contractors2. The arrangement in this case is that 

once the vessel was moored at a particular location, the crew members would head off in their 

dories (small boats) in search of fish and operated independently. They were paid on the basis 

of their catch. 

 

The arrangement between the Taxpayer and the fishing crew members was carefully 

documented as a joint venture agreement and the parties actions, such as invoicing and 

payment arrangements, reflected the written agreement. It is not surprising that the Tribunal 

found that the crew members were independent contractors on this occasion. 

 

The cases above yet again demonstrate the importance of formally documenting the 

arrangement and keeping records of the actual implementation of the arrangement. In the 

event of an ATO audit, it is the Taxpayer’s onus to establish that the workers are in fact 

independent contractors.  

 

If you have any queries on the subject, please contact us. 

 

 

 

BEWARE OF FALLING INTO THE SPECIAL INCOME TRAP! 

 

The Tax Office has indicated that it will be taking a much firmer approach to enforcing the 

special income provisions. As part of year-end tax planning all advisers needs to ensure they 

review fund investments to ensure they will not be caught by these measures. 

 
2 Re Dominic B Fishing Pty Ltd and FCT [2014] AATA 205 



 

 

The special income rules are contained in section 295-550 of the Income Tax Assessment Act 

(1997). 

 

The following kinds of income are special income: 

 

1. Income that is derived from a scheme where the parties were not dealing at arm’s length 

AND the amount of income derived is more than would have been derived if the parties were 

dealing with each other at arm’s length. 

2. Private company dividends that do not meet the guidelines outlined in Taxation Ruling TR 

2006/7. 

3. Franking credits attached to private company dividends that are deemed to be special 

income. 

4. Discretionary Trust distributions – without any concessions or exemptions. 

5. Unit Trust distributions where the Unit Trust does not operate on an Arm’s Length basis. 

6. Unit Trusts distributions where the Unit Trust receives Discretionary Trust distributions. 

 

Income that becomes subject to these provisions are taxed at the top marginal tax rate which 

jumps from 46.5% in the 2013/14 year to 49% in the 2014/15 year instead of the 

concessional superannuation rates of 15%, or 0% for funds in pension phase. 

 

These rules are especially severe as once a type of income is deemed to be special income, the 

entire amount of that income received is taxed at the higher rate. For example if a property is 

leased at $150 and the arm’s length value would have been $100 then the entire amount of 

$150 will be taxed at the top marginal rate NOT just the $50 that was over the arm’s length 

amount. 

 

A thorough review of fund investments should be carried out by advisers when doing year end 

planning.  

 

Specifically the following should be reviewed: 

 

1. Do the funds’ investments meet the investment strategy?  

2. Have all assets been acquired through legitimate and arm’s length means. SMSF's can only 

acquire listed shares and business real property from fund members. 

3. Ensure all income earned by the fund is as a result of arm’s length dealings especially where 

related parties are involved. 

4. Ensure trustees are aware of the special income provisions. 

 

If you have any queries on investments that may derive special income, please contact Chris.

 



 

 

MKTS PREMIUM ACCOUNTANTS NETWORK 

 

Would you like Priority Access to Tax Advisors that spend every day dealing with Business Tax 

matters? 

  

MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and 

Financial Planners for over 20 years through our Accountant's Network and are proud to offer 

our Premium subscription that elevates the services and value we provide to you and your 

clients.  

 

Whilst we are part way through our current Subscription period, MKT welcomes part period 

subscriptions to join the Network. If you would like to know more, please contact Sean Pearce 

or Nigel Kingston on 9481 8448 or contact Nicola for the Subscription Flyer.   


