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SHOULD THE COMMISSIONER HAVE ALLOWED STREAMING?? 

The legislation states that public rulings are binding on the Commissioner of Taxation.  Yet in a recent case, the 

Australian Taxation Office (ATO) appears to have deliberately overturned its own rulings in disallowing the claims 

made by the taxpayer. 

 

When is the Commissioner bound by his public rulings? 

 

Division 357 of the Taxation Administration Act 1953 (“TAA”) provides the relevant rules. Section 357-60 states that a 

ruling binds the Commissioner in relation to an entity if: 

 

• the ruling applies to the entity; and 

• the entity acts (or omits to act) in accordance with the ruling. 

 

FCT v Greenhatch [2012] FCAFC 84 

 

The Full Federal Court has unanimously upheld the Commissioner's appeal and overturned a decision of the AAT and 

held that the assessable income of a beneficiary presently entitled to a discounted capital gain made by the trust was 

only the discounted proportion of the gain, and not the whole gain as originally decided by the AAT.  

 

It arrived at this decision, in effect, on the basis that section 97 of the 1936 Act drove the process of determining the 

beneficiary's share of the net income of the trust (including a capital gain) to be included in their assessable income, 

and not Subdivision 115-C of the 1997 Act. 

 

This case concerned the deductibility of a contribution made to a super fund.  The crucial issue being the operation of 

section 115-215 of the 1997 Act, which ensures appropriate amounts of a trust’s net income attributable to the trust’s 

capital gains are treated as a beneficiary’s capital gains when assessing the beneficiary. 

 

Of note, the provisions of Subdivision 115-C have since been replaced with effect from 1 July 2010, by the new trust 

streaming provisions. 

 

Background 

 

Mr Greenhatch derived $26,538 in salary and wages, was presently entitled to $38,512 net income from the Axia 

International (Australia) Unit Trust and 50% of a discounted capital gain of $112,340 from the Elke Trust, and 

contributed $98,000 to the Greenhatch Superannuation Fund for the 2008 income year. 

 



The Elke Trust’s net income of $598,563.50 included $225,317.501 of net capital gain from the disposal of units in the 

Epic Events Unit Trust and $375,246 of other income.  The Elke Trust appointed 50% of the net capital gain to each of 

Mr Greenhatch and Mrs Greenhatch, and the other classes of the net income to the Homestock Trust.  Mr Greenhatch 

was presently entitled by resolution to $112,340 (50%) of the net capital gain, representing 18.76%2 of the total 

income of the Elke Trust. 

 

Mr Greenhatch claimed a deduction for that contribution on the basis that his $26,538 salary and wages was less than 

10% of his assessable income of $289,730, i.e. $26,538 (salary and wages) plus $38,512 (the Axia Unit Trust 

distribution) plus $224,680 (the Elke Trust distribution).   

 

The Commissioner denied the deduction for that contribution because Mr Greenhatch’s salary and wages exceeded 

10% of his assessable income of $219,6783, calculated on the basis that “that part … of the trust amount that is 

attributable to the trust gain” is determined by reference to the proportionate share of the income of the Elke Trust 

used to calculate Mr Greenhatch’s share of the net income of the Elke Trust.   

 

The Full Federal Court decision 

 

In allowing the Commissioner's appeal against the Taxpayer’s successful Tribunal Decision and ruling that only the 

50% discounted amount was assessable income of the trust, the Full Court adopted the following reasoning (as 

summarised): 

 

� Where a beneficiary was presently entitled to trust income, section 97 should be considered first.  As a result, 

the assessable income of the beneficiary includes the proportion of the net income of the trust estate as was 

attributable to the period the beneficiary was a resident, and the beneficiary is to be taxed on that proportion 

of the net trust income.  

 

� It is necessary then to consider the definition of "assessable income" in section 6(1) of the 1936 Act which by 

reference to section 6-10, section 10-5 and section 102-5 of the 1997 Act includes net capital gains for the 

income year.  

 

� Thus, the beneficiary was to be taxed on that proportion of the net income, including net capital gain, of the 

trust estate.  

 

� Subdivision 115-C is then used to allow the taxpayer to reduce his liability on his section 97 income, the 

purpose of which was, where the trust gain was reduced by 50%, to deem the beneficiary to have a capital 

gain equal to twice the part of the trust amount attributable to the trust gain (Court emphasis).  

 

� In these circumstances, the trust amount remains the amount included in that beneficiary's assessable 

income for the income year under section 97(1)(a).  

 

� Furthermore, once the "share" of the capital gain was determined for the purposes of Subdivision 115-C, it 

was not to be used to determine the components of the section 97(1)(a) assessable income.  This conforms 

with the purpose stated in section 115-215(1) to ensure that appropriate amounts of the trust estate's net 

income attributable to the trust's capital gains are treated as a beneficiary's capital gains when assessing the 

beneficiary.  

 

In short, the Full Court concluded that: 

 

"In our opinion, once the share/proportionality method under section 97 is used to give the trust amount, it is difficult 

to apply 'part' in section 115-215(3)(b) as a non-proportional concept.  If the trust amount is calculated as a 

proportion and 'attributable' is given its ordinary meaning, then reconciling the trust amount with the trust gain itself 

involves a proportional concept.  There is no warrant in the deeming provisions of section 115-215(3) or in their 

language for going behind the proportionate share" (para 36). 

 

 
1 $225,317.50 = $450,635 subject to the CGT 50% discount. 
2 18.7683% = $112,340 / $598,563.40 x 100. 
3 $219,678 = $26,538 + $38,512 + (18.7683% x $225,317.50 x 2) + (18.7683% X $375,246). 



As a result, the Full Court held, in effect, that section 97 determines the matter of the amount of the net income of a 

trust, comprising a capital gain, that is to be included in assessable income and, accordingly, allowed the 

Commissioner's appeal and set aside the decision of the AAT. 

 

The Inconsistency! 

 

Part of the Commissioner’s submission was that, at least in a trust law and taxation law overlap setting, what might be 

called a conduit theory or basis underlying the system of taxing income derived by trustees of trust estates has no 

application.  However, this argument appears to be inconsistent with what is stated in IT 2466.  At paragraph 4 of that 

ruling, it is stated 

 

“A trustee may, where the trust deed allows, distribute income by type to particular beneficiaries.  The 

trustee may, for example, choose to distribute interest income to a non-resident beneficiary and the accounts may 

separately identify the income to reflect this ….  If this is the position, it must be accepted that the arrangement is 

effective for income tax purposes and Australian tax in respect of the trust distribution is therefore limited to the rate 

applicable to withholding tax on interest payments to non-residents.” 

 

Therefore if a beneficiary is made presently entitled to a capital gain (and nothing else), it would seem to be a 

contradiction of IT 2466 to then argue the beneficiary has received an amount which in part incorporates a capital gain 

and in part incorporates other trust income. 

 

Taxation Ruling TR 92/13 (now withdrawn but a ruling in force in the year the taxpayer made his contribution), states 

at paragraph 4: 

 

“Income distributed by a trustee of a discretionary trust estate retains the character it had when it was 

derived by the trustee unless a statute or the trust deed provides otherwise.” 

 

In the ATO’s Decision Impact Statement on the case of Bamford & Ors v FCT [2010] HCA 10, it is stated: 

 

“The Commissioner understands that for the 2009-10 and earlier income years taxpayers may have relied on TR 92/13 

as a guide to how the Commissioner would seek to apply Subdivision 207-B. Returns reasonably prepared on that 

basis will not be disturbed.”  

 

One would have thought the same rationale would apply for those relying on the ruling as a guide to how the 

Commissioner would seek to apply Subdivision 115-C.  How the ATO will apply this decision to 2010 and prior 

assessments is not yet known. 

 

How MKT can help 

 

If you would like to discuss the possible impact of the Greenhatch case to your clients please contact Nigel Kingston or 

Sean Pearce. 

 

 

PERSONAL SERVICES INCOME (‘PSI’) RULES – UNRELATED CLIENTS TEST AND BUSINESS PREMISES 

TEST FAILED [CAMERON V COMMISSIONER OF TAXATION (2012)] 

In a recent case concerning the PSI rules, the taxpayer’s appeal has been dismissed and the Commissioner’s cross-

appeal has been allowed by the Full Federal Court. 

 

Background 

 

The taxpayer was a draft person who supplied drafting services through a private company (‘the Company’). The 

Company had been deriving income from the taxpayer's drafting activities since at least 1997. The Company was also 

deriving income from ship provedoring activities. The taxpayer and his wife were shareholders and directors of the 

Company. 

 

The Taxpayer did not advertise his services in any publication. Rather, he obtained his clients by word of mouth 

referrals and by directly approaching potential clients. During the 2004 income year, the Company leased business 

premises. 



 

Following an audit by the Commissioner for the 2004 and 2004 income year, the Commissioner has attributed the PSI 

derived by the Company to the taxpayer and included the amounts in the taxpayer’s personal returns. Amended 

assessments were then issued to the taxpayer and a penalty of 25% for lack of reasonable care was imposed on the 

shortfall amounts. The taxpayer subsequently objected to the Commissioner’s assessments. 

 

Unrelated Clients Test 

 

The taxpayer sought to rely on the argument that the PSI Rules do not apply to him because he passed the Unrelated 

Clients Test. The test requires that both of the following conditions are satisfied: 

 

1. The business receives PSI from two or more unrelated clients, and 

2. The business provide services as a direct result of making offers or invitations (such as advertising) to the 

public at large or to a section of the public 

 

It is the second point that was in contention. The taxpayer contended that an offer or an invitation can be made to a 

section of the public by way of using personal connections (e.g. words of mouth referrals) to access that section of the 

public and relied on Hurst v Vestcorp Ltd (1988) , where the offer was also in the first instance made to those with a 

pre-existing relationship.  

 

However, the Court rejected the argument and distinguished between the case and the taxpayer’s situation. In the 

case, the pre-existing relationship was used so that the offer could reach those members of the investing public who 

came into possession of the second circular letter. That letter was open to the public and represented an offer to 

investors, not as friends or past associates, but as members of the public. On the other hand, there was no ‘public 

element’ to the taxpayer’s offers or invitations. Not only did the offers or invitations not extend beyond a limited 

number but also there was no practical possibility of the offer or invitation being taken up by any member of the public 

or section of the public. 

 

The taxpayer also relied on the Yalos case , where another taxpayer did not advertise to the public, but instead relied 

on a labour hire firm for work. Again, the Court rejected the argument on the basis that in the case, the taxpayer 

operated in an industry where there were a limited number of 'players' and those ‘players’ constituted a section of the 

public for section 87-20(1)(b) purposes. 

 

Business Premises Test 

 

The taxpayer also contended that the Business Premises test had been satisfied in the 2004 income year.  

 

The test requires that at all times in the income year the business premises are owned or leased by the business, used 

for personal services work more than 50% of the time, used exclusively by your business and the individuals who 

generated the PSI, physically separate from the residence of the individuals who generated the PSI and associates' 

residences, and physically separate from the business addresses of clients and their associates . 

The Court viewed that the law did not require simply a quantitative exercise but a qualitative assessment of whether 

the test was satisfied. The Court held that not only were the business premises in question used mainly for the ship 

provedoring business in term of relative floor spaces and gross turnover (quantitative assessment), but also the fact 

that the taxpayer performed most of his drafting services at the clients premises and any drafting work performed at 

the premises was ancillary in nature (qualitative assessment). Thus, the taxpayer failed the test and the 

Commissioner’s cross-appeal was allowed. 

 

Conclusion 

 

The tests to satisfy the PSI Rules are very dependent on the context and situation of a taxpayer and the nature of its 

business operations. It is the taxpayer’s onus to prove that the tests have been applied correctly in this case. 

Therefore, it is important that clients who operate personal services business can prove they satisfy at least one of the 

tests. 

 

If you have any queries please contact Peter Hong  

 

 

 

 



ADMINISTRATIVE PENALTIES: VOLUNTARY DISCLOSURES - MISCELLANEOUS TAXATION RULING MT 

2012/3 

Issued on 9 May 2012, MT 2012/3 outlines the Commissioner's views on s 284-225 of Schedule 1 to the Taxation 

Administration Act (“TAA”). The Ruling outlines the circumstances when a penalty amount will be reduced.  A base 

penalty amount can be reduced under s 284-225 where a taxpayer voluntarily discloses to the Commissioner (in the 

approved form) a shortfall amount or the false or misleading nature of a statement.  

 

Depending on the shortfall amount and "when" a taxpayer makes a disclosure (ie. before or after notification of a tax 

examination), a penalty amount can be either reduced to nil, by 80% or by 20%.  

 

The Commissioner also has a discretion under s 284-225(5) to treat a voluntary disclosure made after notification of 

an examination as if it were made before notification (thereby potentially reducing further the penalty amount).  The 

Ruling provides guidelines on how this discretion may be exercised. The ATO says the Ruling does not represent a 

general exercise of the Commissioner's discretion, rather, the guidelines are to assist Tax officers in providing a 

consistent treatment to taxpayers.  

 

The Ruling discusses some of the important concepts contained in s 284-225. Some important points are as follows. 

 

• What constitutes "an examination of your affairs relating to a taxation law for a relevant period" - The Ruling 

contains a discussion of the term "examination". It notes the term is not defined in the TAA and takes its 

ordinary meaning. The term "examination" is now very broad, and covers not only traditional audits the 

Commissioner undertakes to ascertain an entity's tax-related liability, but "any" examination of an entity's 

affairs.  Examinations can include verification checks, record-keeping reviews/audits, reviews, audits and 

other similar activities. However, the ATO indicates that activities that are merely educational in nature (eg 

bulk letter mailouts) would not be an "examination" as they must relate to a particular entity.  

 

• The meaning of "voluntarily tell" - According to the Ruling, a disclosure will not be regarded as being made 

voluntarily where the entity merely "came clean" when caught. In addition, merely providing requested 

documents to the Commissioner or answering questions is not sufficient.  The Ruling says that in order to 

qualify for a reduction in penalty under s 284-225, the entity must make, voluntarily, disclosures of 

information not otherwise known to the Commissioner.  

 

• The meaning of "a significant amount of time or significant resources" for the purposes of s 284-225(1) - 

Subsection 284-225(1) requires not only that the entity voluntarily tell the Commissioner about a shortfall 

amount or scheme shortfall amount, but also that this disclosure can reasonably be estimated to have saved 

the Commissioner a significant amount of time or significant resources in the examination.  The ATO says this 

is an objective test. According to the Ruling, to attract the reduced rates the entity must make, voluntarily, 

disclosures of information not otherwise known to the Commissioner that could reasonably be expected to 

lead to a significant saving in time or resources. Principles regarding the making of a voluntary disclosure - 

The principles relating to the exercise of the Commissioner's discretion under s 284-225(5), and examples 

illustrating those principles, are outlined in Appendix 1 of the Ruling.  It states that Tax officers must consider 

each case based on all of the relevant facts and circumstances, having regard to the purpose of the provision. 

The overriding principles are that the discretion should be exercised where it is fair and reasonable to do so 

and must not be exercised arbitrarily. Some of the circumstances where the Commissioner may exercise the 

discretion include: 

 

o where the Tax officer invites the entity to make a voluntary disclosure within a specified period or by 

a specified date, and the entity makes a full disclosure within that period or by that date;  

o where, during the initial notification of the examination, the Tax officer advises the entity that the 

examination will commence at a subsequent date (known as the formal date of commencement), 

and the entity makes a full disclosure on or before that date; and  

o where a company is undertaking its own review of its affairs (often called "a prudential audit") at the 

time the Commissioner notifies the entity of the examination and it could reasonably be concluded 

that the entity was going to disclose the outcome of its review irrespective of the Commissioner's 

examination.  

 

The Ruling replaces Miscellaneous Taxation Ruling MT 2008/3 and applies to voluntary disclosures made after 4 June 

2010. 



 

If you have any queries on voluntary disclosures please contact Mimi Ngo. 

 

MKT'S PREMIUM ACCOUNTANTS NETWORK  

Do You Need More Tax Support?  
 
Would you like Priority Access to Tax Advisors that spend every day dealing with Business Tax matters?  
 
MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and Financial Planners for over 20 

years through our Accountant's Network and are proud to offer our Premium subscription that elevates the services 

and value we provide to you and your clients.  

 

If you would like to know more, please contact Sean Pearce or Nigel Kingston on 9481 8448 or contact Janine for the 

Subscription Flyer.  

 

MKT CASE STUDY SESSION 

Our next case Study Session “Contractors V's Employees - Federal & State Tax Issues” will be held in our offices 

on Friday 27 July at 11.15am.  The cost is $190 (including GST).  PAN vouchers are redeemable. Please contact Janine 

for further details. 

 

If you can’t attend the session but would like to purchase the Webinar please follow the link 

http://cart.mkttax.com.au/Contractors-Vs-Employees--Federal-State-Tax-Issues_p_13.html 

 

 


