
SUMMER 2014 TAX BULLETIN DECEMBER 2014 

 

 

Tel: 08 9481 8448 

Fax: 08 9481 8449 

Web: www.mkttax.com.au 

 

 

 

 

IN THIS ISSUE 

 

TAKING MONEY FROM YOUR PRIVATE COMPANY - CORRECTING DIVISION 7A MISTAKES 

CENTS PER KILOMETRE RATE CONSIDERED A TRAVEL ALLOWANCE 

PENALTIES UNDER NEW ATO PENALTY REGIME FOR SMSF’S 

GST- COMMISSIONER WINS HIGH COURT APPEAL 

MKT'S PREMIUM ACCOUNTANTS NETWORK 

 

 

TAKING MONEY FROM YOUR PRIVATE COMPANY - CORRECTING DIVISION 7A MISTAKES 

 

A privately owned company sometimes pays money, provides or forgives loans to shareholders 

or their associates without realising the taxation implications. Under Division 7A of the Income 

Tax Assessment Act 1936 (“ITAA36”), those amounts paid, lent or forgiven by the company 

may be treated as deemed dividends for tax purposes.  

 

This has adverse tax consequences to the company as well as its shareholders or their 

associates. The company is generally not able to frank the deemed dividends. The 

shareholders/associates, which may be individuals, trusts or companies, are then taxed on the 

unfranked deemed dividends at their marginal tax rates without the benefit of franking credits. 

 

The good news is that the Australian Taxation Office (“ATO”) has discretion to disregard this 

outcome if the deemed dividend arises as a result of an honest mistake or inadvertent 

omission. When deciding whether or not to exercise the discretion, one of the factors 

considered is the extent to which corrective action has been taken and, if so, how quickly that 

action was taken.  

 

For example, the parties may enter into a written loan agreement and the shareholders make 

catch-up payments of interest and principal. In this case, the interest amount should be 

calculated to include the capitalisation of missed interest payments in the earlier years. 

 

Alternatively, if corrective action has not been fully undertaken prior to the ATO's discretion 

being sought, the discretion may be exercised subject to the condition that corrective action is 

taken within a specified time period. 

 

If you have any queries on this subject or require any assistance in respect to applying for the 

ATO’s discretion, please contact Peter Hong or Sean Pearce. 

 

 

 

 



 

 

 

 

CENTS PER KILOMETRE RATE CONSIDERED A TRAVEL ALLOWANCE 

 

In a recent AAT case (2013 AATA 920) an employee truck driver was able to claim his 

unsubstantiated food and drink expenses against his cents per kilometre travel payment. 

 

During the income year ending 30 June 2011, an employee truck driver was paid an 

'allowance' by his employers which were calculated on cents per kilometre travelled rate. The 

Taxpayer claimed deductions for the cost of food and drink consumed by him at roadhouses 

and service stations along the interstate routes driven by him as a truck driver. He also 

claimed deductions for other expenses, such as for his mobile phone.  

 

The Taxpayer did not keep any receipts for his purchases of food and drink. He was relying on 

the relief from the substantiation provisions in the income tax law on the basis that he was in 

receipt of a travel allowance. The amounts he claimed for food and drink were based on the 

Commissioner's reasonable daily rates set out in the Taxation Ruling applicable to that year TR 

2010/19 (now TD 2014/9 for the 2015 year).  

 

At audit, the Commissioner determined that the allowance received by the Taxpayer was not a 

'travel allowance' that relieved him from substantiating his expenses and, as he had no 

documentation for those expenses, the Commissioner denied his deductions. The 

Commissioner was also not satisfied that the Taxpayer’s employers required him to sleep away 

from home for as many nights as he claimed.  

 

The Decision 

 

The Tribunal found that as the Taxpayer incurred the expenses in relation to food and drink 

while on trips away from home, it followed that he was entitled to claim a deduction for those 

expenses.  

 

The Tribunal also concluded that the Taxpayer received a travel allowance. It was noted that 

the Taxpayer was paid for every kilometre that he drove 'because he was virtually always 

staying away from home'. The Tribunal said, however, that 'regardless of what the allowance 

was named or how it was calculated, one has to look at the purpose of the payment and the 

circumstances in which it was paid'.  

 

In this respect, the Tribunal noted that the only evidence of what the allowance was paid for, 

and which was uncontested, were letters from the payroll manager of the three employers 

which stated the allowance was paid to the Taxpayer 'solely for travel allowance'.  

 

The Tribunal concluded that as it had found that the allowance was a 'travel allowance', the 

Taxpayer was entitled to rely on the exception from the substantiation provisions. The Tribunal 

accepted that the Taxpayer's claim reflected what he was required to pay under the plan he 

had with his mobile phone carrier. It also accepted that his personal calls were very limited 

and saw 'no reason to apportion any of his claim for any personal use as it would have been 

miniscule'.  



 

The ATO View 

 

The Commissioner considers that the decision is consistent with the views currently contained 

in his advice and guidance products dealing with work-related travel expenses and record 

keeping, including substantiation and the substantiation exception.  

 

The Commissioner's long standing view on claiming travel allowances is: 

  

• To be deductible, there must be a necessary connection between the expense and the 

taxpayer's income earning activities. A deduction will be denied if the expense is for an 

item of a private or domestic nature. The Tribunal agreed that in the absence of a 

requirement to sleep away from home, a truck driver's expenditure on meals must 

necessarily be regarded as private in nature (paragraphs 46 to 50). 

 

• The allowance must have been received to cover the travel expense and the employee 

must have also incurred the relevant expense before a deduction will be allowed 

(paragraphs 46 to 59). 

 

• To fall within the exception from substantiation within section 900-50 of the ITAA 1997, 

the allowance paid must be a 'travel allowance' as defined in the tax law and as 

explained in TR 2004/6 (paragraphs 51 to 59). 

 

The ATO noted that in its Compliance Program, claims for work-related expenses continue to 

be an area of focus for our compliance activity. Incorrect claims range from basic errors, poor 

record keeping, incorrect advice, and in some instances, deliberately false claims. In relation to 

employee truck drivers, some areas the ATO have identified where particular care is needed 

include:  

 

1.  Amounts claimed as travel expenses must have actually been incurred by the 

employee - compliance activity indicates that some individuals are claiming the 

Commissioner's reasonable allowance amounts without considering what expenses they 

actually incurred.  

 

This decision is not authority for the view that individuals are entitled to claim the 

Commissioner's reasonable amount without considering what expenses were actually incurred. 

  

2. The employee must be able to show how he or she calculated the amount claimed 

- individuals need to be able to show how they calculated the amount claimed. In this case, 

the Taxpayer had not kept his log book sheets or other records and his employers had gone 

into liquidation making it difficult for him to reconstruct and verify the number of nights he 

spent away from home.  

 

Whilst this case ended well for the Taxpayer, he was required to satisfy the AAT that he was 

required to spend nights away from home AND he had expended amounts on food and drink.  

Clearly these were matters that he could not satisfy the ATO during the audit and objection 

stage, mainly due to the fact that he did not have sufficient evidence at the time he made the 

claim. 



 
If you would like to discuss your clients travel expense claims please contact Peter Hong. 
 
 

 

 

PENALTIES UNDER NEW ATO PENALTY REGIME FOR SMSF’S 

 

The ATO has recently been handed new powers to compel compliance by self-managed super 

fund trustees with their duties and obligations. These are in addition to existing powers and 

will commence on 1 July 2014. The new Penalty Regime will provide the ATO with greater 

flexibility when dealing with a Fund’s non-compliance with the law, including the power to: 

• Issue rectification and education directives to trustees of SMSF; and 

• Impose administrative penalties for trustees for certain contraventions of the SIS Act. 

 

The below table is a summary of the administrative penalties that can be imposed on trustees. 

 

The penalties are applied to each Trustee separately and the Trustee cannot reimburse 

themselves from the assets of the Fund. For instance, if an SMSF has two individual trustees 

that have lent money to themselves, they can be fined $10,200 each. However, if those two 



individuals were directors of a Corporate Trustee, it would be the Company that receives one 

$10,200 fine. 

Many of these penalties are for offences that are administrative in nature so advisers need to 

ensure that they ensure their clients are able to meet their obligations. When preparing year 

end work for clients it is important that all documents are reviewed to ensure that appropriate 

documents have been prepared. 

If you have any queries on the reporting obligations of the trustee of a self-managed super 

fund please call Chris Schoeman. 

 

GST- COMMISSIONER WINS HIGH COURT APPEAL 

 

MBI Properties Pty Ltd (“MBI”) 

The High Court has unanimously allowed an appeal from the decision of the Full Court of the 

Federal Court of Australia in MBI Properties Pty Limited v FCT [2013] FCAFC 112 (18 October 

2013). This has resulted in the upholding of the Commissioner’s assessment of MBI under 

section 135-5 of the GST Act for GST on the purchase of an apartment, even though the 

parties to the transaction had agreed that the sale of the apartments was a GST free sale of a 

going concern.   

This decision means that recipients of a GST free sale of a going concern (ie. purchasers) need 

to conduct their own due diligence as the GST risk and liability does not always rest solely with 

the vendor.  As is evident from the final outcome of this dispute, where the Commissioner is 

unable to recover the GST payable on a transaction, it can use section 135-5 to go after the 

recipient of a supply.  

The High Court summary of the decision states as follows. 

"Section 135-5 of the GST Act sets out the circumstances in which the recipient of a supply 

of a going concern is subject to liability for GST under the "increasing adjustment" for which 

that section provides. That increasing adjustment applies where an entity is the recipient of a 

supply of a going concern and the entity intends that some or all of the supplies made through 

the enterprise to which the supply relates will be supplies that are input taxed supplies, and 

that are therefore neither taxable supplies nor GST-free supplies. 

The facts of this case were that MBI Properties Pty Ltd (“MBI”), acquired three apartments in a 

hotel complex each of which was subject to a lease between the vendor, South Steyne Hotel 

Pty Ltd ("South Steyne"), and the operator of the hotel, Mirvac Management Ltd 

("MML").   MBI acquired the apartments on the basis that the supply of the apartments and 

leases was a GST free supply of a going concern.  On this basis MBI became the “recipient of a 

supply of a going concern” within the mean to section 135-5.  However, the Commissioner 

considered that the supply was not GST free, but was an input taxed supply of residential 

premises. 

We recommend that any parties contemplating the use of the GST free sale of a going concern 

concession thoroughly review the concepts of supply and the GST implications of the 

transactions, as the consequences of getting it incorrect can impact the purchaser as well as 

the vendor.  The Commissioner, in this High Court win against MBI has demonstrated that it 



can seek to recover any GST that should have been payable from the recipient (purchaser) of 

a transaction.  This dispels our previous notions that a vendor usually bears all the risk of 

liability and penalties where a GST free sale of going concern position turns out to be incorrect. 

If you need a transaction reviewed or require assistance in applying for a private ruling in this 

regard, please contact Mimi Ngo. 

 

MKT'S PREMIUM ACCOUNTANTS NETWORK 

 

Would you like Priority Access to Tax Advisors that spend every day dealing with Business Tax 

matters?  

MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and 

Financial Planners for over 20 years through our Accountant's Network and are proud to offer 

our Premium subscription that elevates the services and value we provide to you and your 

clients.  

If you would like to enquire about joining the 38 firms already in our Premium Accountant's 

Network, and the additional services it can provide for you, please visit our website or contact 

Sean Pearce on 08 9481 8448 or via email: sean@mkttax.com.au.  

 

 


