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SUB-TRUST ARRANGEMENTS MATURING 2018 

The ATO has recently released guidance in the form of Practical Compliance Guideline PCG 

2017/13 on the treatment of the 7-year sub-trust arrangements that are set to mature on 30 

June 2018. This applies to trustees who, in accordance with Practice Statement PS LA 2010/4, 

validly adopted investment Option 1 for UPEs arising between 16 December 2009 and 30 June 

2010.  

 

In order to comply with investment Option 1, the trustee must actually repay the principal of 

the loan at the end of the loan term. If the trustee fails to meet this term of the investment 

agreement, when an investment Option 1 sub-trust matures in the 2018 income year, any unpaid 

principal of the loan will be treated by the ATO as the provision of financial accommodation and 

therefore a Division 7A deemed dividend. 

 

However, the ATO will accept that a 7-year loan on complying terms in accordance with section 

109N of the ITAA36 may be put in place between the sub-trust and the private company 

beneficiary prior to the private company's lodgement day. This will provide a further period for 

the amount to be repaid with periodic payments of both principal and interest. For sub-trust 

arrangements maturing on 30 June 2018, the trustee must enter into a 7-year complying loan 

agreement by 15 May 2019 (e.g. the lodgement due date) and must make the first minimum 

repayment (principal and interest) by 30 June 2019. 

 

Effectively this gives Trusts 14 years in which to repay the 2010 UPE, the first 7 years interest 

only, and the next 7 years under Division 7A principal and interest repayment terms. 

 



Given the sub-trust arrangements were effectively an administrative concession allowed by the 

ATO to, in some way, atone for their U-turn on the treatment of UPE’s, there is some doubt as 

to whether this approach has any support within the legislation.  

 

Arguably, if the trustee does not make the principal repayment by the end of the 7-year 

arrangement, the deemed dividend arose in the income year the UPE was first made which 

means the ATO may be out of time to amend the 2010 tax return.  However, for those taxpayers 

that take up this offer to convert their sub-trust to a complying Division 7A loan, they will then 

fall squarely back into Division 7A, ensuring that any future breach of repayments will crystallise 

a deemed dividend. 

 

Those clients with Sub Trusts maturing in 2018 should carefully consider the ATO’’s offer. 

 

Please contact Sean Pearce or Nigel Kingston if you have any queries. 

THE BUSINESS CONTINUITY TEST – CARRYING ON A SIMILAR BUSINESS 

The ATO released Draft Law Companion Guideline LCG 2017/D6 on 21 July 2017.  This provides 

guidance on the new similar business test currently proposed by Treasury Laws Amendment 

(2017 Enterprise Incentives No. 1) Bill 2017.   

 

Under this test, a company will be able to utilise tax losses made from carrying on a business 

against income derived from carrying on a similar business following a change in ownership or 

control. 

 

The Draft Guideline indicates that it will be more difficult to satisfy the similar business test if 

substantial new business activities and transactions do not evolve from, and complement, the 

business carried on before the test time.  In contrast, where a company develops a new product 

or function from the business activities already carried on, and this development opens up a new 

business opportunity or allows the company to fill an existing gap in the market, the business 

as a whole is likely to satisfy the similar business test. 

 

The four factors that must be taken into account, in determining whether a business remains 

sufficiently similar, require a comparison between the essential characteristics of the business 

before and after the relevant change in ownership or control.  These four factors do not limit 

consideration of any other matter that may be relevant to this determination and all factors are 

weighed up against each other to establish whether the business satisfies the similar business 

test. 

• The first factor considers the extent to which the assets used to generate assessable 

income throughout the business continuity test period were the assets used in the 

business carried on at the test time. 

 

• The second factor compares the extent to which the current activities and operations 

from which assessable income is generated were also those from which assessable 

income was generated previously. 

 

• The third factor compares the current identity of the business with that of the business 

carried on before the test time. Where new activities have not resulted in the identity of 



the business changing, then this factor would indicate that the business remains 

relevantly similar to that previously carried on. 

 

• The fourth factor requires an assessment of the extent to which the changes to the 

business resulted from the development or commercialisation of assets, products, 

processes, services or marketing or organisational methods of the business. 

 

The first three factors are concerned with the aspects of the business that have continued, while 

the fourth factor assesses the nature of any changes that have happened.  Where those changes 

are due to an innovative evolution or development of the business, the business is more likely 

to be similar to that previously carried on.  

 

The Draft Guideline includes various examples to demonstrate the approach the ATO will take in 

assessing whether a company satisfies the similar business test to highlight the four legislative   

factors that are to be taken into account. 

 

This new similar business test will apply for income years starting on or after 1 July 2015. 

 

Please contact Nigel Kingston or Sean Pearce if you have any queries. 

 

ATO AUDIT ALERT – CHANGE OF USE IN PROPERTY DEVELOPMENTS – ARE YOU REQUIRED TO REPAY 

ITC’S CLAIMED? 

The ATO has been actively pursuing developers large and small for failing to repay input tax 

credits (“ITCs”) where there has been a change in their intended and actual use of a 

development.  

 

It is not uncommon for a developer whose initial intention was to sell a development upon 

completion to subsequently change this strategy to hold some apartments/units as longer term 

investment rentals until the property market picks up. 

 

In these instances, the developer would be required to repay some of the ITCs claimed over a 

period of time as there has been a change of intended use. 

 

The initial basis for allowing the ITCs on construction and development costs to be claimed by 

the developer during the development of the project is that the end product, being the sale of 

the new residential property, would be a taxable supply.  That is, upon the property being sold 

after completion, GST would be liable to the ATO of 1/11th of the sale price (or less if sold under 

the Margin Scheme). 

 

Where there is a change to the ‘actual use’ of the property, and it is not sold or marketed for 

sale at the end of the development, a GST adjustment liability can arise due to the dual 

application of Division 11 (extent of creditable purpose) and Division 129 (change in extent of 

creditable purpose) of the GST Act.   

 

The amount of the liability depends on how the property is ‘applied’ after completion. That is, 

whether the property was actively marketed for sale or simply rented with no sale efforts or a 



combination of both.  There are many other factors which also determine the amount of GST to 

be repaid to the ATO, ie. the timing of when the GST was first claimed on the construction costs 

and the value of each supply on which GST was claimed. 

 

GSTR 2009/4 ‘Goods and Services Tax: New Residential Premises and Adjustments for Change 

in Extent of Creditable Purpose’ provides specific guidance and some examples of calculations 

on this nature.  Practically, this calculation is cumbersome and involves considering firstly the 

extent of creditable purpose according to Division 11 of the GST Act by applying a “fair and 

reasonable” apportionment methodology to reflect the intended or actual use of the developer’s 

costs, and then applying these to the appropriate adjustment periods.  Importantly, the ruling 

requires that each acquisition (ie. each tax invoice) be considered separately. 

   

Additionally, it is important to note that the decision to hold the property for investment purposes 

may also change the tax characterization of the property from being held as trading stock to 

being as a capital asset.  This is an implication that affects the income tax treat of the property 

that could have significantly more financial impact to the developer.   

 

The Tax Office are targeting all these issues at the moment due the size and scale of the ITCs 

involved as well as the readily available Landgate and Office of State Revenue records of property 

titles.  

 

Developers and their advisors would be unwise to ignore these issues as the financial impact of 

a GST audit of this nature could significantly undermine tight cashflows of property developers 

in the current market. 

 

We have been involved in many audits and assisted accountants to work through the quagmire 

that is the change of intended use in property development.  If you would like to discuss these 

matters further, please contact Mimi Ngo. 

 

MKT CASE STUDY – TIPS AND TRAPS IN USING TRUSTS 

MKT’s next case study will be presented by Sean Pearce and will discuss the recent 

developments, current tax issues and practical tips in using discretionary trusts, including:  

 

• Distinguishing between trust income and net income for tax purposes;  

• Streaming different classes of income and making effective Trustee resolutions;  

• Dealing with UPEs owing to corporate beneficiaries;  

• Trust resettlements; and  

• Trust Splitting and cloning. 

 

Cost - $200 per attendee (inc.GST) 

When – Friday 22nd September 2017 at 11.30am through to 1pm (lunch included). 

Where – MKT Offices, Level 11 London House, 216 St Georges Terrace, Perth. 

 

*This session will qualify for 1.5 hours Structured CPD/CPE for CPA, ICAA and NIA members* 

 

If you would like to register for this case study or for more information, please contact Nicola. 

 



PREMIUM ACCOUNTANTS NETWORK – NEW SUBSCRIPTION PERIOD 

Would you like Priority Access to Tax Advisors that spend every day dealing with Business Tax 

matters?  

 

MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and 

Financial Planners for over 20 years through our Accountant's Network and are proud to offer 

our Premium subscription that elevates the services and value we provide to you and your 

clients.  

 

Subscription is offered on a six monthly basis with the next period beginning on the 1st October 

2017 - for more information contact Sean Pearce or Nigel Kingston on 9481 8448 or head to 

our website. 


