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WHO IS UNDER THE ATO'S MICROSCOPE? 

The Australian Taxation Office (‘ATO’) has recently published its compliance program for the 2012-13 income year 
(‘2012-13’). The annual compliance program outlines the actions the ATO are taking to deter, detect and deal with 
those who are not compliant with their tax and superannuation obligations. In particular, we will discuss the ATO’s 
compliance approach on individual taxpayers and micro enterprises. 
 
Individual Taxpayers 
 
The ATO will be focusing on individual taxpayers with occupations as Defence Force – non-commissioned officers, 
plumbers and information technology (IT) managers. All have shown a pattern of relatively high levels of claims 
on work-related expenses based on historical data. They are deemed to have higher risk of incorrect claims. 
 
In relation to tax avoidance schemes, the ATO will have a particular focus on investments by medical practitioners and 
other higher income individuals – particularly focusing on widely-marketed financial products that promise substantial 
tax benefits. 
 
The use of third party information allows the ATO to detect income from a range of sources that has not been declared 
on an individual’s tax return. 
 
Micro Enterprises – Plastering and Café industries 
 
The ATO defines micro enterprises as businesses with an annual turnover of under $2 million or superannuation funds 
with less than $2 million in assets. 
 
In 2012-13, the ATO will be undertaking more reviews of businesses in the plastering and café industries in relation to 
unrecorded and unreported cash transactions. In addition to the use of cash, the plastering industry was selected for 
more intensive activity due to historical weaknesses in tax compliance and high numbers of information referrals from 
the public. In relation to the café industry, the ATO are expanding their program of comparing information from 
coffee-supplier trade accounts against their customers’ purchasing records to detect cases where café businesses are 
skimming cash or are outside the system. 
 
In the 2011–12 income year, the ATO found from approximately 1,100 audits on businesses that approximately 
51,000 payments were made to around 41,000 contractors, of which about 18,000 were individual “contractors”. They 
found that 48% of the businesses that engaged contractors were wrongly treating individuals as contractors. 
 
The ATO are concerned that this behaviour not only undermines the tax and superannuation systems through 
avoidance of PAYG withholding tax, but also threatens the welfare and entitlements of workers and creates unfair 
competition for honest employers. It also facilitates the non-reporting of income by unscrupulous contractors. 
Therefore, they will be focusing on contractor arrangements again in 2012-13. 
 
As part of good risk management, tax agents should take extra care for those clients that are identified by the ATO. In 
particular, the following compliance issues are becoming more relevant than ever: 

• Ensuring clients’ lodgement obligations and tax agent’s own lodgement obligations are up-to-date.  



 

 

• Ensuring that individual clients keep written records for all work-related expenses if the claims are more than 
$300, especially those working as Defence Force personnel, plumbers and information technology (IT) 
managers.  

• Ensuring that all cash income is properly recorded and declared in the tax return and the financial ratios are 
within the ATO small business benchmark, especially for businesses operating in plastering and café 
industries.  

• Ensuring clients’ workers are correctly treated as employees or contractors (see further below). 

Please contact Peter Hong if you would like to discuss any of the issues raised above. 

 

$4 MILLION TAX FREE GAIN FOR MUM & DAD 

The CGT small business concessions have undergone numerous changes over the last years.  Most of these changes 
have been favourable to clients, however, this area is particularly complex and is often difficult to apply in practice. 
 
If you can get it right, a mum and dad business can generate a tax free capital gain of $4 million on the sale of a 
business (or business entity).  The planning you therefore put into the business structure as well as the advice and 
planning you put in to the sale, could therefore be the most important work you ever do for our clients. 
 
In order to access these concessions there are a number of basic conditions that need to be satisfied: 
 
1. The $6M Test; or the Small Business Entity Test 
 
This is a one or the other test, whereby clients who, together with their associated trusts and companies, have a net 
wealth of less than $6m (excluding their main residence, superannuation and other personal assets) can satisfy this 
initial test.  If you fail this part of the test, provided the entity that sells the business qualifies as a Small Business, 
meaning it has an annual aggregated business turnover of less than $2 million, the second part of the test is passed 
and this condition is satisfied.  It is vitally important that you know your position with respect to this test PRIOR to 
selling your business so that any planning can be entered into before the sale is executed. 
 
2. The Active Asset Test 
 
This test requires that the asset that is subject to the CGT Event is an active asset, that is, it is used in the course of 
carrying on a business, is an intangible asset (such as goodwill) or is a share in a company or a unit in a trust where 
80% of the market value of the assets of the company or trust are also active.  The most common examples are 
goodwill, land & buildings and of course shares or units in companies and trusts that carry on an active business. 
Some assets are excluded from being active including assets whose main use is to derive rent.  Consideration is 
therefore required before an asset sale to ensure the asset will qualify as being active for the required period of 
ownership before the sale. 
 
3. The Significant Individual Test 
 
This test only has application as a basic condition where the active asset being sold is a share in a company or a unit 
in a trust.  It requires the company or trust to have at least one significant individual just before the sale occurs.  A 
significant individual is an individual that has a direct or indirect interest of at least 20% in the company or 
trust.  Furthermore the only entity that can access the concessions where a share or unit are sold is an individual that 
qualifies as a CGT Concession Stakeholder, being a significant individual or the spouse of a significant 
individual.  Careful planning is therefore required before shares or units are sold to ensure that all three basic 
conditions can be satisfied to put you in the best position to take advantage of these very generous concessions. 
 
If your client is considering the sale of their business please contact Sean Pearce or Nigel Kingston before your client 
signs anything. 

 

DIRECTOR PENALTY NOTICES EXTENDED 

Recent changes to the DPN regime extends the old rules to apply to any unpaid superannuation guarantee (‘SG’) 
charges[1]. Further, the Australian Taxation Office (‘ATO’) have recently increased their compliance focus on 
contracting arrangements, where it was found that Pay As You Go Withholding (‘PAYGW’) and SG obligations are 
unreported and unpaid, a DPN may be issued to the directors of the company. 
 
In addition to being personally liable for the unpaid and unreported Pay As You Go Withholding (‘PAYGW’) and SG, 
directors may also be served a garnishee notice on their personal bank accounts by the ATO. Given the increased risk, 
directors of companies that employ workers should review whether a worker is an employee or contractor for tax 
purposes. This then has implications on the company’s PAYGW and SG reporting and payment obligations. 
 
The New Rules in a Nutshell 



 

 

 
In addition to a liability for PAYG withholding amounts, directors will now be personally liable for their company's 
unpaid superannuation guarantee charge. The new rules also require that any PAYGW and SG must be reported on 
time. In the case of SG, the SG shortfall must be reported and lodged with the ATO using a superannuation guarantee 
statement. Directors of companies with unreported (and unpaid) PAYGW or SG are automatically personally liable for 
the unpaid amounts after three months of the due dates. 
 
However, if the liabilities are reported within three months of the due dates but remain unpaid, the old rules apply. In 
this case, the ATO may issue a Director Penalty Notice (DPN). Directors can then be relieved of their personal liabilities 
if the following happens before the notice is issued or within 21 days of the notice being issued: 

• The company pays its debt in full,  

• The directors appoint an administrator under the s. 436A, 436B or 436C of the Corporations Act 2001, or  

• The directors commence the winding up of the company. 

Under the new rules, if the liabilities are unreported and unpaid by the due date, directors cannot avoid personal 
liabilities by placing the companies under administration or into liquidation. This emphasises the importance of the 
reporting obligations as well as the payment obligations. 
 
A director can incur a director penalty equal to the company’s PAYGW and SGC liabilities even where the liability is not 
reported. The liability is a parallel liability for the company and the director themselves. The ATO have the power to 
garnishee the director's personal bank accounts. Recovery of the penalty can only occur 21 days after the issue of the 
DPN. Any monies recovered are applied to the benefit of the employee. 
 
As part of the changes, the ATO said the DPN may be issued to the directors' residential addresses or to the address of 
their registered tax agent. Further, even though the legislative changes are not retrospective, they impact on any 
penalties already incurred. 
 
Contracting Arrangements under the ATO Scrutiny 
 
As reported above, the ATO has released its annual publication, Compliance Program 2012-13 and as part of that 
Program they are targeting certain contractor arrangements. Based on the ATO’s recent audits, they found that some 
employers have tried to avoid their tax and superannuation responsibilities by improperly engaging workers as 
contractors rather than employees even though, legally, they were employees for tax purposes[2]. 
 
If the ATO find that the purported contractors are, in fact, employees for tax purposes, they will be able to use their 
power under the expanded regime to issue a DPN to the director. As a result, the director may personally be liable for 
years of unpaid PAYGW and SG as well as penalties and interests on the shortfall amounts. 
 
Consideration should be given to engaging a subcontractor operating through an entity, such as companies or trusts. 
Payments to those entities are not subject to PAYGW and Superannuation Guarantee[3]. 
 
Contact Peter Hong with any queries. 
 
[1] as announced by the Treasury on 29 June 2012 
[2] p. 24, Compliance Program 2012-13 
[3] see para. 13-14 of SGR 2005/1 

 

MKT'S PREMIUM ACCOUNTANTS NETWORK - NEW SUBSCRIPTION PERIOD STARTS 1 OCTOBER 

Do You Need More Tax Support? 
 
Would you like Priority Access to Tax Advisors that spend every day dealing with Business Tax matters? 
 
The MKT Premium Accountants Network now has 30 firms as members, who enjoy premium tax support from the team 
at MKT.  If you would like to join them, the next subscription period starts 1 October 2012. 
 
If you would like to know more, please contact Sean Pearce or Nigel Kingston on 9481 8448 or contact Janine for the 
Subscription Flyer. 
 
MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and Financial Planners for over 20 
years through our Accountant's Network and are proud to offer our Premium subscription that elevates the services 
and value we provide to you and your clients.

 

 
 



 

 

 
 
 
 
MKT CASE STUDY SESSION 
 
Our next Case Study Session: 
 
"The Key Conditions to access the CGT Small Business Concessions" 
 
will be held in our offices on Friday 05 October at 11.15am. 
 
The cost is $190 (including GST). PAN vouchers are redeemable. 
 
Please contact Janine for further details. 
 
If you can’t attend the session but would like to purchase the Webinar please follow the link: 
http://cart.mkttax.com.au/The-Key-Conditions-to-access-the-CGT-Small-Business-Concessions_p_14.html 
 


