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TRUSTEE’S MUST RESOLVE TO DISTRIBUTE 2013 TRUST INCOME BY 30 JUNE 

Amendments made to the tax law in 2011 detailing how trustees can distribute certain income, specifically franked 

distributions and capital gains to beneficiaries, as well as changes in ATO guidelines, now require that trustee 

resolutions are made by 30 June of each year. 

 

This creates both risks and opportunities for our Trust clients.  Risks in that resolutions not prepared by 30 June, or 

prepared without due reference to the Trust Deed, will be ineffective triggering either the default beneficiary to be 

assessed on trust income, or worse still the Trustee at 46.5%.  

 

The opportunities are the ability to review the Trust’s 2013 income year in real time, implement tax planning 

strategies and effectively draft a Trust Resolution that gives you the most tax effective outcome.  If you require any 

assistance in drafting your 2013 Trustee Resolution please contact us. 

 

 

BE PREPARED - ATO REVIEWS AND AUDITS 

ATO reviews and audits are a fact of life in our game.  What we do, however, have some control of is how we are 

prepared for and handle such reviews and audits. 

The first step in effective risk management is having procedures that ensure the identification of risk issues.  The 

second is the management of those issues.  One approach is to do nothing on the basis that it will be dealt with if the 

ATO identifies the issue.  This is not an approach we would recommend. 

Depending on the nature of the issue and the quantum of the amount involved, options available to solidify your 

clients’ position that should be considered include: 

• Obtaining an opinion from a tax expert to ensure all strengths and weaknesses are understood and all 

supporting evidentiary material is available; 

• Ensuring there is a reasonably arguable position (“RAP”); and or 

• Obtaining a private binding ruling (“PBR”). 

By undertaking such action, should the ATO come knocking, you are in a position to perhaps readily satisfy any 

concerns they have and in turn avoid the matter escalating. 

 

Of note, Chris Jordan, Commissioner of Taxation, in his speech at the TIA National Convention on 14 March 2013 

made some encouraging comments, these included: 

 



“We've made changes to spread our tax technical expertise across the ATO. We have recently placed tax law 

experts with our front line compliance officers, which mean our experts are involved much earlier in your 

clients' matters.  Our experts will in future be more visible and accessible - not 'faceless decision makers'.  

The right people will be involved earlier to assist with more timely advice and guidance.” 

 

“Last year we asked the Inspector General of Taxation to look at our approach to alternative and early dispute 

resolution.  He made a number of recommendations, many of which we have included in our first Dispute 

Management Plan.  The ATO was the first Commonwealth agency to release a Dispute Management Plan, 

which along with our supporting Disputes Policy is our guide to early and better dispute resolution.  This shift 

recognises the benefits and commits us to actively pursue timely, cost effective dispute resolution. 

 

We are of the view also it is better to work with the ATO than not.  By this we mean rather than simply providing 

requested information, consider what the ATO maybe attempting to determine and “explain” to them how this 

information should be interpreted.  That is, don’t give them the opportunity to let their minds wonder.  Further, we 

strongly recommend that you take a proactive stance, i.e. request to meet the people conducting the review, explain 

your position clearly, follow up on their progress, etc. 

 

Also, we cannot stress the importance of obtaining independent valuations when the need arises.  We have on a 

number of occasions been in dispute as to the value of assets.  As a rule of thumb, we have found if we are able to 

produce independent valuations carried out at the time, the matter seems to be finalised quickly.  Again it’s our 

experience that once the ATO get involved you can bet the matter will be a protracted exercise. 

 

Finally, if you identify a problem address it and take the remedial action required to sort the matter out to achieve the 

best result possible for your clients and remember the amendment period limitation can often be our friend. 

 

If you have any queries with regard to ATO reviews and audit please call Nigel Kingston or Sean Pearce. 

 

 

ANOTHER LOSS ON NON-COMMERCIAL LOSSES 

In a recent case1, the Administrative Appeals Tribunal (“AAT”) has upheld the Commissioner's decision to not exercise 

his discretion in relation to non-commercial business losses of a taxpayer's cattle and sheep farming activities for the 

2010 year. This case further demonstrates the difficulties facing taxpayers in satisfying the Commissioner or AAT that 

a business activity that incurs losses was affected by special circumstances outside the control of the taxpayer. 

 

The taxpayer, who was also a medical practitioner, conducted cattle breeding and sheep farming business activities. 

Notwithstanding the initial taxpayer’s application for a private ruling and the subsequent refusal by the Commissioner 

to exercise the discretion to allow him to claim losses on his primary production activities, the taxpayer lodged his 

2010 income tax return and claimed a loss of $179,187 against his other taxable income. After the Commissioner 

issued a notice of assessment disallowing the loss, the taxpayer lodged an objection to the AAT. 

 

There were 2 decisions made by the AAT that have important implications for clients. Firstly, the AAT held that for the 

purposes of the non-commercial loss rules, the taxpayer was carrying on two separate business activities. The AAT 

rejected the Commissioner’s submission that the taxpayer conducted a single farming business. This means that each 

of the business activities must be considered separately in determining whether the Commissioner should exercise his 

discretion. 

 

Next, the AAT had to determine whether the Commissioner should have exercised his discretion to accept that each of 

the business activities was commercial. The taxpayer contended that there were special circumstances that lead to the 

losses being made, namely drought, outside the control of the taxpayer that contributed to the loss. Although the AAT 

had in evidence drought maps and declarations from the New South Wales Department of Primary Industries, it held 

that the main reason for the sheep farm making a loss was the level of debt carried by the taxpayer by way of the 

mortgage on the farm. There was no evidence the taxpayer had the financial resources to produce a tax profit without 

incurring further borrowings, due to the cattle farm/breeding also being highly negatively geared. 

 

 
1 Heaney and Commissioner of Taxation [2013] AATA 331 (23 May 2013) 



Accordingly, the AAT held that the taxpayer had not discharged the onus of proving that each of the business activities 

would produce assessable income greater than deductions within a commercially viable period for the industry and, 

therefore, the Commissioner had correctly decided to not exercise his discretion to allow the loss to be claimed against 

the taxpayer’s other taxable income. 

 

This case again shows the difficulty faced by individuals whose seek to offset their business losses against their other 

assessable income without being able to pass the special tests, and specifically those who earn over $250,000 from 

other sources and seek to offset a business loss. 

 

 

ATO SPOTLIGHT ON DIVIDEND ACCESS SHARES 

On the back of a Taxpayer Alert issued by the ATO in July 2012 highlighting the use of so-called “Dividend Access 

Shares” to strip dividends from a private company, the ATO has now issued a draft Taxation Determination further 

clarifying the type of arrangements they are concerned with. 

TD 2013/D5 was issued on 5 June and provides the ATO’s view on when Part IVA can apply to effectively unwind a 

dividend access share arrangement. 

In the TD the ATO carefully describes a particular form of arrangement that they believe attracts Part IVA.  The 

arrangement displays all or most of these features: 

1. A Private Company (the Target Company) has accumulated significant after tax profits; 

 

2. The Target Company’s shares are held by an individual(s) shareholder who is also the director; 

 

3. The Target Company’s constitution is amended to allow for the creation of a new class of dividend access 

shares (DAS) that have no rights to vote or on winding up, but have discretionary dividend rights; 

 

4. The shareholder of the Target Company creates or uses new companies or trusts, controlled by them, to hold 

the DAS; 

 

5. The Target Company declares significant fully franked dividends on the DAS; and 

 

6. A series of transactions are carried out to effectively deliver the economic benefit of the Target Company’s 

profits to the original shareholder or their associates in a tax-free or substantially tax-free form.  These 

transactions can include: 

 

a. Issuing the DAS to a related company, whose shareholders are either non-resident associates of the 

Target Company shareholder or other related individuals exposed to a lower tax rate or with carried 

forward losses. 

b. Issuing the DAS to a related Trust, with that Trust then distributing the franked dividend income to a 

second Trust who then distributes to a corporate beneficiary.  The UPE is then lent interest free by 

the first Trust to the family. 

The TD states that the ATO are likely to apply Part IVA on the basis that an arrangement that includes the key 

elements noted above will constitute a dividend stripping arrangement.  What is not clear is, what are the key 

elements above? 

 

In our view the key elements are contained within points 1, 4 and 6 above.  That is, the Target Company shareholder 

causes the issue of a DAS to distribute retained taxed profits to related entities that would derive a greater tax benefit 

on receipt of the franked dividends than the original shareholder. 

 

What appears clear is that the actual economic benefit of the declared dividend (ie. the cash or property) must still be 

made available for the use of the original Target Company shareholder, but in a more tax effective manner. 

 

One of the examples provided by the ATO in the TD considers the issue of a DAS to a related Trust, the declaration of 

a large franked dividend from retained profits and the distribution of that franked dividend to the non-resident adult 

son of the original shareholders. 

 

It is hardly surprising that this is an arrangement that the ATO would seek to attack under Part IVA, given the 

channelling of the fully franked dividend out of Australia to a non-resident.  However the second example, we believe, 

provides a greater insight into the ATO’s thinking. 

 



In that example, the Target Company’s sole shareholder is in divorce proceedings with his wife and as part of that 

settlement uses a DAS, issued to a NewCo, to distribute franked dividends to NewCo.  The shares in Newco are then 

transferred to his wife as part of the Family Court order. 

The ATO says that this arrangement is a family dealing, without the dominant tax purpose and the ex-wife will be 

subject to tax, at her marginal rate, on the dividend when eventually declared by NewCo. 

This example clearly demonstrates the ATO’s thinking in that: 

• There must be an objectively discernible purpose in issuing the DAS, other than to gain a tax benefit; 

 

• The recipient of the DAS is critically important as related parties will need to demonstrate that their receipt 

of the dividend (and the economic benefit thereof) will not be channelled back to the original shareholder in 

a more tax effective form; and 

 

• If the DAS shareholder is related or otherwise associated, provided the tax paid by them on the dividend is 

substantially the same as the tax that would have been paid by the original shareholder, there will be no tax 

benefit for Part IVA to apply to. 

We don’t see anything particularly controversial in the TD, however we welcome the clarification provided by it to the 

ongoing use of DAS, especially in relation to the issue of DAS to unrelated parties, subject to similar marginal rates of 

tax, in order to distribute future profits in an objectively determined manner. 

 

Please contact Sean Pearce or Nigel Kingston if you would like to discuss the issue or ongoing use of DAS. 

 

 

MKT TAX CASE STUDY FOR JUNE 2013                                              

MKT is presenting a case study session entitled “Recent Developments on Division 7A and UPE's” this month that will 

deal with exclusions from Division 7A, dealing with Sub-Trusts, getting relief from the Commissioner, recent ATO 

rulings and the Board of Taxation review.  

 

We are presenting sessions across this month, with our MKT Boardroom session being held on Thursday 27 June in our 

offices.  

 

The cost is $190 per attendee (inc. GST) and if you would like to register please contact Janine        

                                  

 

PREMIUM ACCOUNTANTS NETWORK 

MKT offers  tax consulting and education services to over 200 Accountants, through our Accountant’s Network. Further 

tax support is provided to our Premium Accountant's Network members.  

 

If you would like to enquire about upgrading to the Premium Accountants' Network and the additional services it can 

provide for you, please contact Sean Pearce on 08 9481 8448. 

 

  

 


