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COMPANY TAX RATE REDUCTION FOR THE 2015/2016 AND 2016/2017 YEARS 

In our previous QTB article, we discussed the Government’s proposed legislation for the company 

tax rate reduction applying from the 2017/18 income year. In this article, we will discuss the 

requirements for the corporate tax rate reduction for the earlier 2015/16 and 2016/17 income 

years. 

 

In essence, a company that is a Small Business Entity (SBE) is eligible for the reduced tax rates 

of 28.5% for the 2015/16 year and 27.5% for the 2016/17 year. A company is an SBE if the 

entity: 

1.is carrying on a business, and 

2.has an aggregated turnover of less than the turnover threshold. 

 

The “aggregated turnover” threshold is $2 million for the 2015/16 year and $10 million for the 

2016/17 year. 

 

The Australian Taxation Office (ATO) has issued the draft Taxation Ruling TR 2017/D7 to provide 

its view on the meaning of “carrying on a business” for a company. In short, the ATO states 

that, where a company is established or maintained to make a profit or gain for its shareholders, 

it is likely to carry on business. This is so even if the company only holds passive investments, 

and its activities consist of receiving rents or returns on its investments and distributing them to 

shareholders.  

 

In practice, this means companies that we did not normally regard as carrying on a business, 

such as holding companies, passive investment companies and even corporate beneficiaries, are 

in fact carrying on a business based on the ATO’s view. If the aggregated turnover is below the 

threshold, such companies should be able to access the reduced company tax rates. 

 



For imputation purposes though, the franking rate of 30% is applicable for dividends paid in the 

2015/16 year and then 27.5% for dividends paid in the 2016/17 year for SBE companies. 

Practical consideration must be given to the potential impact this may have on any dividends 

declared in the 2016/17 year.  

 

For SBE companies that have previously declared fully franked dividends in the 2016/17 year, a 

lower imputation rate of 27.5% could result in the shareholders (or individual beneficiaries 

received franked distributions) having to pay top-up tax or at the very least, having to pay back 

refunded franking credits. 

 

We understand that the ATO had advised it would adopt a facilitative approach to compliance in 

relation to the application of the “carrying on a business” test for the 2016/17 year and that it 

would not select companies for audit unless their decision in relation to the test was “plainly 

unreasonable”. 

 

This is particularly relevant for tax returns that have already been lodged. Given the ATO’s 

facilitative approach on this issue, consideration should be given to the overall tax position of 

the client (at both the company and the shareholder level) when deciding whether to apply the 

lower tax rate or amend their 2017 tax returns. 

 

If you have any queries on the subject, please contact Sean Pearce or Peter Hong.

START-UP ESS CONCESSIONS 

Private companies often want to motivate, reward and ensure key employees stay with the 

business, but are often bot sure how to go about this.  

 

In such cases consideration could be given to the ESS concessions for start-up companies (start-

up concessions) and amended the deferred taxing point rules that applied to options under 

deferred taxing schemes.  

 

From 1 July 2015, amendments to Division 83A apply so that small start-up companies are able 

to offer potentially greater concessions to its employees under an ESS scheme if the scheme 

satisfied certain conditions.  

 

What is a start-up?  

 

The term start-up is not actually defined in the legislation and the rules are not limited to a 

particular type of business or industry. There are, however, a series of conditions that a company 

must meet in order to be eligible for the start-up rules.  

 

 The conditions that must be satisfied by the employer for concessional treatment to apply are:  

 

• The company and all group companies must be less than 10 years old;  

• The company and all group companies must not be listed on a stock exchange;  

• The company and all group companies must have an aggregated turnover of less than 

$50 million;  



• The company must be an Australian resident taxpayer (the shares can be in a foreign 

company though); and  

• Where shares are issued, an offer of the ESS must be made to at least 75% of Australian 

permanent employees with at least 3 years of service.  

 

Further to the employer requirements, there are also conditions that must be satisfied by the 

ESS interest. In the case of a share, it must be issued with a discount of not more than 15% of 

the market value of the share. In the case of an option, it must have an exercise price that is 

greater than or equal to the market value of an ordinary share at the time the option is acquired.  

 

Additionally, an employee is required to hold their options or shares for at least three years or 

until the employee ceases employment and the employee cannot own more than 10% of equity 

(including any unexercised options) in the company.  

 

Concessional Treatment  

 

Where the above conditions are met, the discount on an ESS interest issued is not included in 

an employee's assessable income.  

 

In the case of options, participants can defer tax until the shares acquired under the options are 

disposed of. Participants will be taxed at that point on capital account on the sale proceeds less 

any amounts paid for the shares. As the option/shares must have a 3 years holding period, the 

participant should only be taxed on 50% of the capital gain. This is still the case where options 

are exercised and the shares are sold within 12 months of this event. This is not the case for 

options not obtained under the start-up rules.  

 

Valuation Methodologies  

 

For unlisted companies without a ready or liquid market for their shares, the need to obtain a 

valuation to properly implement an ESS has often created an unwelcome impediment and costly 

compliance issue.  

 

Given that options eligible for the start-up concessions must be issued with an exercise price at 

or above the market value of the company’s ordinary shares, that start-up will need a valuation 

to determine the market value of their shares.  Ordinarily, this has been a very costly exercise.  

 

The Commissioner of Taxation has now released new guidance on this issue in the form of the 

Income Tax Assessment (Methods for Valuing Unlisted Shares) Approval 2015 (“Approval”).  

 

The purpose of the Approval is to set out valuation methods that are acceptable to the 

Commissioner and can be applied by unlisted companies to work out a market value for awards 

that are to be offered to employees.  Importantly, however, the Approval only applies to 

companies that are issuing awards that are eligible for the start-up concession.  

 

The Commissioner has approved the following two valuation methods for eligible start-ups:  

 

 

 



Net tangible assets method  

 

For companies that:  

 

• meet the start-up concession eligibility requirements;  

• are small business entities (which means aggregated turnover in the last financial year 

of less than $2 million or is likely to be less than $2 million in the current financial year) 

or have been incorporated for less than 7 years;  

• have not raised over $10 million in capital over the preceding 12 month period; and  

• will prepare a financial report for the year in which the valuation time occurs, that 

complies with applicable accounting standards,  

 

the primary method for valuing ordinary shares is the net tangible assets of the company, 

reduced by potential preference share returns.  

 

This valuation method lends itself to early stage start-up companies who have yet to augment 

their initial seed capital with any other form of material capital raising.  

 

Alternative method  

 

Companies that meet the start-up concession eligibility requirements that do not meet the other 

requirements listed above or who simply wish to choose another alternative, can rely upon the 

following valuation method.  

 

The alternative method requires that:  

 

• the valuation of ordinary shares must be performed by either the Chief Financial Officer of 

the company, or a person having the knowledge, experience and training to perform such 

valuations;  

 

• the valuation must be fully documented and take into account the following on a reasonable 

basis  

 

o the value of tangible and intangible assets of the company;  

o the present value of anticipated future cash flows;  

o the market value of similar businesses, including the use of earnings multiples; and  

o uplifts and discounts for control premiums, lack of marketability and key person risk; 

and  

• the directors of the company must endorse in a written resolution both the method used and 

the resultant value.  

 

If a company does not want to use (or cannot) use either of the specified valuation methods 

referred to above, then the Approval confirms that another valuation method chosen by a 

company will come within the terms of the Approval, if that other method produces a valuation 

not less than would have been obtained using one of the specified valuation methods.  

 



The start-up ESS concessions are a cost effective way to provide tax efficient share option 

arrangement for employees and if you would like to discuss this matter further, please contact 

Nigel Kingston. 

PROPERTY INDUSTRY ALERT! - NEW GST WITHHOLDING RULES 

To counter “phoenixing“ activities in the property industry, the Government announced in the 

2017-2018 Budget new GST withholding rules for purchasers of new residential premises or new 

potential residential land (e.g. new lots in new subdivisions of residential land). Introduced into 

Parliament on 7 February 2018 the Treasury Laws Amendment (2018 Measures No.1) Bill 2018 

(“the Bill”), these new rules will have a severe impact on the cashflows of developers supplying 

new residential premises and/or newly subdivided residential land.  

 

The essential aspects of the Bill are outlined below: 

 

1. The legislation is currently being passed through parliament and has yet to receive Royal 

Asset to become law. However, when the legislation is passed, the new rules will apply 

from 1 July 2018, with some transitional measures included.  

2. As of 1 July 2018, purchasers will have a GST withholding obligation when they acquire 

taxable supplies of new residential premises and subdivisions of potential residential land 

from a developer.  

3. If the supply by the developer is fully taxable, 1/11th of the contract price is required to 

be withheld by the purchaser (from settlement consideration) and remitted to the ATO 

(by the purchaser) on or before the day that consideration is due (e.g. settlement date). 

Thus the developer will only receive the net proceeds on the sale after the purchaser has 

deducted the GST component from the consideration payable.  

4. Special rules apply where consideration is payable in instalments by a purchaser. In these 

cases, the full GST is payable before the day that a purchaser makes the first instalment 

payment. This is a major cashflow issue for purchasers if they are paying by instalments.  

5. For taxable supplies made under the margin scheme, a flat withholding rate of 7% [1] of 

the contract price (excluding settlement adjustments) applies.  

6. A developer will still need to report the GST payable on its relevant BAS, but will receive 

a credit for the GST withheld (this is not an input tax credit). However, the entitlement 

to a credit is contingent on the purchaser having paid the GST required to the ATO.  

7. Developers are required to notify purchasers of the requirement to withhold GST prior to 

supplying the property (e.g. usually settlement).  

8. The two exception to these rules are: On the purchase of potential residential land - 

where the purchaser is registered for GST and the potential land is acquired for a 

creditable purpose (eg. for further development by the purchaser); no withholding is 

required by the purchaser; No withholding is required on supplies of commercial 

residential premises (eg. hotels, motels).  

9. Transitional rules apply to exclude these measure from applying where the contract was 

entered into prior to 1 July 2018 and consideration is provided prior to 1 July 2020.  

10. The additional administrative requirements are significant as are the penalties for non-

compliance by both suppliers and purchasers.  

 

 

 



MKT Views  

 

Once the legislation is passed, it is likely the ATO will provide further guidance on the practical 

implications of these measures.  However from a practical side, we can foresee significant delays 

and negative cashflow pressure for developers under the new measures. 

 

For example, where a developer is seeking GST refunds on margin scheme property sales (ie. 

actual GST payable on margin is less than flat rate of 7%), the ATO will need to verify the margin 

scheme calculations and ascertain that the purchaser has remitted the GST to the ATO prior to 

releasing the refund to the developer.  Anyone who has recently dealt with refund integrity and 

review at ATO will attest that this process is rarely a matter that can be finalised in a few days.   

 

Furthermore, where a purchaser withholds consideration but does not remit the amount to the 

ATO, a developer will be in an untenable situation as it has received 7% less in consideration on 

the sale and will also be denied claiming a credit from the ATO as the purchaser has not paid 

the withheld amount to the ATO.   

 

Administratively it forces developers to consider the GST position well before the sale of their 

residential premises and/or sub-divided lots, and requires that they put in place additional 

compliance systems to be ready to comply with these new rules prior to 1 July 2018. 

 

We recommend developers and their advisers consider the potential impact of these new GST 

withholding measures in the coming months to ensure they understand the rules and ensure 

internal systems are ready to comply with the new rules as of 1 July 2018. 

 

If you would like to discuss these matters further, please contact Mimi Ngo.  

 

[1] Or a greater amount not more than 9% that has been determined by the Minister in a legislative instrument.

CHALLENGES IN OWNING PROPERTY WITH THE NEW NON CONCESSIONAL CONTRIBUTIONS CAPS 

With Since 1 July 2017 once a member’s superannuation balance reaches $1.6 million they are 

unable to make any further Non-Concessional Contributions. 

 

Furthermore, the bring forward provisions are not available for any member whose 

superannuation balance is more than $1.5 million and only a restricted bring forward amount 

will be available for members whose superannuation balance is greater than $1.4 million. 

 

This presents a couple of potentially major issues for members with larger superannuation 

balances where the bulk of their Superannuation Investments are large properties or other large 

and illiquid assets. A couple of issues include the funding of any LRBA repayments and the 

funding of minimum pensions as members get older. 

 

Funding Loan Repayments 

 

If an LRBA exists on one or more of the properties requiring regular interest and principal 

repayments, the cap on being able to contribute creates a significant headache for funds in 

ensuring they continue to meet all loan repayments and pay down the loan. 



 

Example 1: 

 

Consider the following facts: 

 

• A large fund where two members each have a balance of $4 million owns two large 

commercial properties worth $10 million each (7% yield after holding costs). 

• Borrowings of $6 million to related entities in the group exist on each property (both 

loans met safe harbour conditions).  

 

Previous to the introduction of both the Safe Harbour provisions for related party borrowings 

and the new limit on being able to make non concessional contributions, a fund in this position 

may have paid a nominal interest amount on an interest only loan and utilised Non Concessional 

contributions to pay down the loan over time.  

 

Under the new rules they will not be able to do so. Whilst funding loan repayments when both 

properties are tenanted in this example would not pose too much of a problem, if either of the 

two properties was to be vacant for a period of time, meeting the minimum loan repayments on 

the borrowings will pose a significant challenge. This problem gets magnified where the fund is 

also in pension phase and required to make minimum annual pension payments. 

 

Funding Pension Payments 

 

Where the fund is in Retirement Phase it is required to pay out 4%-9% of each members opening 

pension balance as an annual pension. Where the investments do not return enough cash profits 

to meet these requirements a cash buffer or cash injection will be required. Members who 

satisfied the work test have previously been able to make contributions to their SMSF to fund 

these pension requirements. With the restrictions on making non concessional contributions a 

fund may find that it has insufficient liquidity to make the required pension payments especially 

if the fund has borrowed the majority of the proceeds to acquire the property. 

 

As discussed above at this issue is multiplied where there is also borrowings within the fund on 

property held.  

 

Example 2 

 

If we use the facts of example 1 above and add that both members are in pension phase. 

 

Calculating the Net Cash return on the properties we get the following figures: 

 

Net Rental Income Received $1,400,000 

Interest Cost on Borrowings $676,455 

Total pre-tax profit on properties $723,545 

Tax on earnings (3.2M/8M x profit)= tax free $65,120 

Total principal loan repayments required (15 year term) $519,335 

Net cash flow generated by property $139,090 

 



This fund therefore generates only $139,090 worth of after tax profits with which to fund the 

member’s minimum pension requirements. If both members were 65 their pension minimum 

would be 5% of $1.6 Million each equating to $160,000. This fund would be unable to meet both 

its pension and loan obligations out of its investment income. Without a cash reserve, the fund 

would need to divest of one of these assets in order to meet both of these obligations’. 

 

For any further information on these challenges please contact Chris Schoeman or Justin 

McGovern. 

 

The information above is provided as an information service only and, therefore, does not constitute financial product 

advice, and should not be relied upon as financial product advice. None of the information provided takes into account 

your personal objectives, financial situation or needs. You must determine whether the information is appropriate in 

terms of your particular circumstances. For financial product advice that takes into account of your particular objectives, 

financial situation or needs, you should consider seeking financial advice from an Australian Financial Services licensee 

before making a financial decision. 

PREMIUM ACCOUNTANTS NETWORK - NEW SUBSCRIPTION PERIOD  

Would you like priority access to Tax Advisors that spend every day dealing with Business Tax 

matters?  

 

MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and 

Financial Planners for over 20 years through our Accountant's Network and are proud to offer 

our Premium subscription that elevates the services and value we provide to you and your 

clients.  

 

The MKT PAN subscription is offered on a six monthly basis with the next period beginning on 

the 1st April 2018 - for more information contact Nicola Devonald on 08 9481 8448 or head to 

our website. 

 

 

MKT WEBINAR - PROPERTY INVESTMENT IN SMSF'S 

 

Our latest webinar, Property Investment in SMSF's is now available to download from our 

website.  

 

In this session, Chris Schoeman covers a range of topics including: 

 

• The Benefits of property held in SMSF’s 

• The Pitfalls of owing property in SMSF’s 

• Transfers of Property into a SMSF 

• Different structuring options for getting property into a SMSF 

• LRBA’s as a financing option to acquire property 

• Challenges in owning property with the new non concessional contributions caps. 

• Case Study 

 

A reminder that PAN Member PD vouchers can be used to download our webinars.  Please contact 

Nicola for the voucher codes or log in to the PAN Secure Zone on our website. 


