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ATO PUTS THE SPOTLIGHT ON PROFESSIONAL FIRMS 

In September 2014, the ATO released “guidelines” entitled “Assessing the risk: Allocation of Profits within Professional 

Firms”. In the guidelines, the ATO defines professional firms to include those providing services in the architectural, 

engineering, financial services (including accountants), legal and medical professions.  

 

The ATO is concerned that in some cases, practice income may be treated as being derived from a business structure, 

even though the source of that income remains, to a significant extent, the provision of professional services by one or 

more of the Owners.  

 

This is particularly the case where: 

• the level of income received by the partners/directors whether by way of salary, distribution of partnership or 

trust profit, dividend or any combination of them, does not reflect their contribution to the business and is not 

otherwise explicable by the commercial circumstances of the business, 

• tax paid by the Owner(s) and/or associated entities on profits of the practice entity is less than that which 

would have been paid if the amounts were assessed in the hands of the Owner personally, 

• the Owner is, in substance, being remunerated through arrangements with their associates, and 

• the structure does not provide the Owner with advantages, such as limited liability or asset protection.  

 

The Low Risk Guide 

 

Rather than deal with the technical merits of the ATO’s concerns, the guidelines set out circumstances that the ATO 

considers are "low risk" and will not be subject to compliance action.  

 

Broadly, a case would be considered "low risk" if the Owner meets one of the following guidelines regarding income 

from the firm: 

 

1. the Owner receives assessable income from the firm in their own hands as an appropriate return for the 

services they provide to the firm. In determining an appropriate level of income, the taxpayer may use the 

level of remuneration paid to the highest band of professional employees providing equivalent services to the 

firm; or  

2. 50% or more of the income to which the Owner and their associated entities are collectively entitled (whether 

directly or indirectly through interposed entities) in the relevant year is assessable in the hands of the Owner; 

or  



3. the Owner, and their associated entities, ALL have an effective tax rate of 30% or higher on the income 

received from the firm. 

 

Where none of the above guidelines can be satisfied, the professional practice’s arrangement will be considered higher 

risk. The lower the effective tax rate of an arrangement, the higher the ATO will rank the compliance risk posed by the 

arrangements, with increased chance of compliance action occurring.  

 

What to Do Now? 

 

The guidelines will be applied from the 2014-15 income tax year such that when considering 2015 trust distributions 

and/or dividends from a professional practice we will determine whether the practice will be considered low or high 

risk, and seek instructions as to how to proceed. 

 

Please contact Sean Pearce if you would like to discuss how to apply these risk guidelines to your professional practice. 

 

 

WA LAND TAX – CHANGES TO THE PRIMARY PRODUCTION EXEMPTION 

Legislation extending the current land tax exemption for primary producers in WA has been passed by the WA 

Legislative Council and now awaits assent. 

The WA government amendment to the Bill, agreed to in the WA Legislative Assembly, relates to retrospectively 

applying the secondary production amendments.  The WA government said that without the amendments applying 

retrospectively, a number of producers may receive significant tax Bills for the 2012/13 and 2013/14 assessment 

years unfairly impacting those taxpayers. 

These amendments came about as a result of the decision of Aveland Pty Ltd and the Commissioner of Taxation 

[2013] WASAT 180, in which the Deputy President of the State Administrative Tribunal held that a land tax exemption 

would apply to the whole of the land being considered, even though only part of the land was being used for an 

exempt purpose. 

Overview of the Bill 

The Taxation Legislation Amendment Bill (No 2) 2014 (WA) amends the Land Tax Assessment Act 2002 (WA) 

and the Duties Act 2008 (WA) and includes the following measures involving the primary production exemption from 

land tax: 

� Extend the land tax primary production exemption to apply even when primary produce is sold in a processed 

or converted state.  The exemption will apply to land used to grow produce but not to the portion of land used 

to process the produce.  A partial exemption will apply for land used for both primary production and 

secondary processing as part of an integrated business.  For example, this means that where a piece of land 

is used to grow fruit, say oranges or grapes, which is then converted into a juice or a wine by the primary 

producer before it is sold, the exemption will only apply to the part of the land on which the fruit is grown. 

� For non-rural land, replace the current “one-third income test” (and the 50% concession for those failing that 

test) with a business test based on common law that considers a range of factors to determine whether 

genuine primary production business is being conducted on the land. 

� The current “owner-user rule” for non-rural land will be effectively expanded to include certain related entities 

allowing an owner to qualify for the exemption where a related entity or family member uses the land for a 

primary production business.  This will mean that the exemption will apply, for example, where a mother and 

father own the land and the son uses the land for a primary production business.  However, the exemption 

would not apply where the land is owned by a family member and it is being used by a company which has a 

shareholder who is not a family member of the owner. 

� Replace the current term “rural business” with the term “primary production business” and align its definition 

to the corresponding definition in the Duties Act 2008. 

� There will only be one avenue of appeal regarding the land tax exemption, which will be to the State 

Administrative Tribunal.  An appeal to the Minister for Finance on matters of discretion will no longer be 

available and instead all matters will be dealt with by the SAT. 

The above amendments will commence from 1 July 2014. 

If you have any queries on this subject or WA Land Tax, please contact Nigel Kingston. 



 

 

NON-COMMERCIAL BUSINESS LOSSES AND THE COMMISSIONER’S DISCRETION 

Where a taxpayer has made business losses in the course of carrying on a business as a sole trader or partnership, the 

taxpayer must pass certain tests called the Non-commercial Loss Rules in order to offset those losses against other 

assessable income, such as wages, interest and dividends. If the taxpayer fails the tests, the losses are quarantined 

and can only be used to offset future profits from the same business activity. 

However, the Commissioner may be able to exercise his discretion so that the rules do not apply in certain 

circumstances. Unfortunately, it is exceedingly rare for the Commissioner to do so. Though, in a recent case1, a 

taxpayer was successful before the Tribunal after his initial application for the Commissioner’s discretion has been 

turned down. 

The taxpayer was a medical practitioner who, for the past 15 years, also carried on an olive growing and olive oil 

production business. In each of the income years from 2010 to 2014, the taxpayer incurred losses from his olive 

production business and did not satisfy the Non-commercial Loss Rules. After his initial application for the 

Commissioner’s discretion and subsequent objection was turned down, the taxpayer appealed to the Tribunal. 

The Tribunal considered previous case law applicable to the current case and then considered whether special 

circumstances applied in the taxpayer's case to allow the Commissioner's discretion to be exercised. The taxpayer 

submitted that the business was affected by special circumstances, including infestations of the olive trees by the olive 

lace bug, prolonged drought, destruction of olive trees by a grass fire, extraordinary challenges facing the olive oil 

industry, serious illness of the taxpayer's wife (who was a highly qualified member of the team and an experienced 

olive oil maker and blender), among other things. The Tribunal accepted that all of the above circumstances, except 

the extraordinary challenges facing the olive oil industry, constituted special circumstances in the taxpayer's case. 

The Tribunal rejected the Commissioner’s argument that the taxpayer was required to show that a tax profit would 

have been generated in the absence of the special circumstances. Having regard to the impact of the special 

circumstances on the taxpayer's business activity in the excluded years, the Tribunal therefore concluded that the 

discretion should be exercised due to special circumstances applying. 

The case is one of the few cases that successfully challenged the Commissioner’s refusal to exercise his discretion. The 

facts and circumstances submitted by the taxpayer were crucial factors in the outcome of the case.  

If you have any queries on this subject or require any assistance in respect to applying for the Commissioner’s 

discretion, please contact Peter Hong or Sean Pearce. 

 

SMSF - THE TARGET OF ATO AUDITS 

The Australian Taxation Office (ATO) has recently declared that they will be targeting the Self-Managed 

Superannuation Funds sector with increasing reviews into compliance. The ATO will now conduct an audit whenever a 

contravention report has been lodged by the fund’s auditor and will also be looking closely at any transactions that 

appear to be profit shifting into SMSF’s as well as the calculation of tax losses. 

Non arm’s length income will be a major focus for the ATO’s compliance division and they will be targeting large trust 

distributions or dividends paid from a private entity at rates that are unusual compared with the market value of the 

investment that the super fund holds. 

Process of a Tax Office Audit 

When the Tax Office selects a fund for audit they will contact the Tax Agent by telephone and inform them of the 

fund’s selection as well as what the focus of their audit will be and the years that the audit will focus on. They will then 

send out a letter to the Tax Agent confirming the audit along with a list of information and documents to provide to 

them in order to assist them with making their determinations. The letter will also contain a timeline for when the Tax 

Office estimates to complete the audit and a due date for the trustees of the fund to provide the information 

requested. 

Upon receipt of the information the Tax Office will conduct their review and may request further information and 

conduct interviews with the Trustee and their advisers should they have further cause for concern. If the Tax Office is 

happy that the fund has met their compliance obligations then no further action will be taken and the Tax Office will 

issue a letter informing the trustee and the Tax Agent of the outcome of their review.  

 
1 Bentivoglio and Commissioner of Taxation [2014] AATA 620 



If the Tax Office considers the fund to be at high risk of being non-compliant then further investigations will be 

conducted and the Tax Office will may issue directives to the Trustee should they be in breach of their compliance 

obligations requiring the trustee to remedy the breach. The trustee may also be issued with an Education Directive 

requiring them to undertake a trustee education course to ensure that breaches are avoided in future. The trustee may 

also receive an administrative penalty for their breach. 

If the fund has made a serious breach that cannot be rectified or the trustees fail to meet the directives given by the 

Tax Office to remedy any breaches then the Tax Office may issue the fund with a Notice of Non Compliance and may 

also pursue prosecution of the trustees should the breaches be very serious in nature such as fund members taking 

out their benefits prior to meeting a condition of release. 

If a breach is identified during the preparation of the SMSF’s accounts or during the Audit process we will contact the 

Trustees to determine whether rectification and/or a voluntary disclosure to the ATO can be made. 

If you have any queries on SMSF related matters, please contact Chris Schoeman. 

 

CAN THE COMMISSIONER RECOVER UNPAID GST? 

In ATO interpretive decision ATO ID 2014/36, the Commissioner clarifies the position on this matter. 

 

Generally a 4 year time limit applies under section 105-50  of Schedule 1 to the Taxation Administration Act 1952 

(TAA), which prevents an amount of unpaid GST payable on a taxable supply being taken into account where, in the 

same tax period: 

 

• An entity has an ITC entitlement not previously claimed in any tax period; 

• The amount of that entitlement is greater than the increase in GST payable on the taxable supply; and  

• The entity has given the Commissioner a valid notice under section 105-55 of Schedule 1 of the TAA. 

 

This means that where an entity provides the Commissioner with a valid notification (within the 4 year time limit) of its 

entitlement to claim ITCs for a prior tax period and upon preparing their revised BAS, the entity determines that it has 

also omitted GST payable on the BAS resulting in a net GST payable instead of a refund, the Commissioner is unable 

to seek to recover the net GST payable unless the amount avoided was due to fraud or evasion.  

 

An example provided is as follows: 

 

An entity originally reports and pays its net amount for the December 2011 tax period. In December 2015, it realises it 

omitted to claim an input tax credit of $9,000 that would otherwise have been attributable to its December 2011 tax 

period. Consequently, the entity gives a section 105-55 notice to the Commissioner before 31 December 2015. The 

Commissioner did not give a section 105-50 notice to the entity for the same tax period.  

 

In March 2016, while preparing the revised activity statement for the December 2011 tax period, the entity also found 

that it failed to account for GST payable of $2,000 in respect of a taxable supply attributable to the December 2011 

tax period.  

 

Even though the Commissioner did not give a section 105-50 notice, the $2,000 in unreported GST can be taken into 

account in working out the net amount for the December 2011 tax period. The entity's entitlement to a refund in 

relation to the net amount for that tax period is $7,000 (that is, $9,000 input tax credit less $2,000 GST).  

 

However, if the unreported GST is $12,000 instead of $2,000, there would be an overall increase in the net amount for 

the December 2011 tax period of $3000 (that is, $12,000 GST less $9,000 input tax credit). As the $3,000 is an 

unpaid net amount, the Commissioner's ability to recover such amount is limited by section 105-50.  

 

As the amount remains unpaid after four years from the date when it became payable and the Commissioner has not 

given a section 105-50 notice requiring payment within the relevant four-year period, nor was the payment of the 

amount avoided due to fraud or evasion, the Commissioner cannot recover the unpaid net amount of $3,000.  

 

Accordingly, in this circumstance the current GST legislation prevents the Commissioner from recovering an unpaid 

“net amount” of GST  unless the Commissioner has notified the entity of the unpaid amount, or the amount unpaid 

was avoided due to fraud or evasion.  It remains to be seen whether this particular gap in the Commissioner’s power 

will be remedied by new legislation. 

 



If you would like to discuss claiming ITCs for prior periods, please contact Mimi Ngo of this office. 

 

 

MKT’S PREMIUM ACCOUNTS NETWORK 

Would you like Priority Access to Tax Advisors that spend every day dealing with Business Tax matters?  

 

MKT Tax Advisors has been providing specialist tax support to Accountants, Lawyers and Financial Planners for over 20 

years through our Accountant's Network and are proud to offer our Premium subscription that elevates the services 

and value we provide to you and your clients.  

 

If you would like to enquire about joining the 38 firms already in our Premium Accountant's Network, and the 

additional services it can provide for you, please visit our website or contact Sean Pearce on 08 9481 8448 or via 

email: sean@mkttax.com.au. 

 


